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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,

)
)
)

)
vs.

)

S.Ct. No. 40947
Minidok

)

DANA L YD ELL SMITH,

)

Defendant-Appel !ant.

)
)
)

REPLY BRIEF OF APPELLANT

Appeal from the District Court of the Fifth
Judicial District of the State of Idaho
In and For the County of Minidoka

HONORABLE RANDY J. STOKER
District Judge

Dennis Benjamin
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 West Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000

Kenneth K. Jorgensen
Deputy Attorney General
Criminal Law Division
P.O. Box 83720
Boise, ID 83 720-00 I 0
(208) 334-4534

Attorneys for Appellant

Attorneys for Respondent
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II. ARGUMENT IN REPLY
The state argues that a "[r]eview of the record shows no basis for a claim that Smith was
incompetent to pursue his right to access to the courts ... Smith's motion for a new trial was
therefore not timely, and pursuing it would have been frivolous." Brief of Respondent, pg. 4.
This analysis is illogical, however, because Mr. Smith needed and should have been given
counsel in order to develop the record to show he was incompetent to obtain meaningful access
to the courts. If he could make that showing, his new trial motion would have been timely and
pursuing it would have been something "that a reasonable person with adequate means would be
willing to bring at his own expense" and therefore not a frivolous proceeding under I.C. §
19-852(b)(3 ).
The state unreasonably wants Mr. Smith to be required to make his ultimate showing
simply to acquire appointed counsel. (Mr. Smith's basis for tolling - lack of competence to
proceed - is substantially the same as his basis for his new trial motion - that he was not
competent to stand trial.) However, the Supreme Court in Charboneau v. State, 140 Idaho 789,
792, I 02 P .3d 1108, I 111 (2004 ), cautioned the trial courts to "keep in mind that petitions and
affidavits filed by a pro se petitioner will often be conclusory and incomplete." Thus, a prose
litigant does not need to allege all the facts needed to state a claim in order to obtain counsel to
assist him or her to do so. The state's position is especially ironic in this case because it wants
Mr. Smith to develop facts in the record to prove he was and is incompetent to proceed. But if he
could do that he wouldn't be incompetent. (In this respect the state has unintentionally taken a

page from Joseph Heller's most famous novel. 1) The Court should reject the state's line of
argument because Mr. Smith required the assistance of counsel to develop the record needed to
establish his constitutional claim about why the district court had jurisdiction to rule on the new
trial motion.
Further, there was sufficient evidence in the record of Mr. Smith's current lack of
competence to merit the appointment of counsel. First, the district court ordered an I.C. § 18-211
competency evaluation. T (No. 35216) (April 10, 2007), pg. 52, In. 1-9. Dr. Richard V. Smith
then found Mr. Smith was not competent due to impairments in "his ability to work
systematically with his attorney in a sustained fashion" particularly because "intermittently he
gets off target, is fairly irrational, bizarre, and grandiose." Smith Report, pg. 8 (in PSI No.
35216). Third, while Dr. Smith believed Mr. Smith could be rendered competent with proper
medication, the district court never held a hearing in order to determine whether Mr. Smith was
competent prior to the trial as required by I.C. § 18-212(1). Finally, Mr. Smith's tendency to be
"fairly irrational, bizarre, and grandiose" could have been manifested during the trial as shown by
the trial court's observations that Mr. Smith was "very vigorously" participating in his defense,

"There was only one catch and that was Catch-22, which specified that a concern for
one's safety in the face of dangers that were real and immediate was the process of a rational
mind. Orr was crazy and could be grounded. All he had to do was ask; and as soon as he did, he
would no longer be crazy and would have to fly more missions. Orr would be crazy to fly more
missions and sane if he didn't, but ifhe was sane he had to fly them. If he flew them he was
crazy and didn't have to; but if he didn't want to he was sane and had to. Yossarian was moved
very deeply by the absolute simplicity of this clause of Catch-22 and let out a respectful whistle.
1

'That's some catch, that Catch-22,' he observed.
'It's the best there is,' Doc Daneeka agreed."
Joseph Heller, Catch-22 (Simon and Schuster 1961 ).
2

"frequently talking with counsel ... giving instructions to counsel [and] passing notes to
counsel." T (No. 35316) pg. 349, In. 3-17 (October 31, 2007). All of the above shows there is a
possibility that Mr. Smith was manifesting the behavior which rendered him incompetent during
the trial and that his incompetency continued after the trial.
The fact that Mr. Smith was able to put together pro se pleadings after his trial and
sentence does not prove he was competent to do so. Mr. Smith's diagnosed incompetence is that
he engages in irrational, bizarre and grandiose thinking. While his mental illness did not render
him catatonic and unable to act, it did render his actions legally insufficient and thus ineffectual.
This raises the possibility that Mr. Smith would be eligible for equitable tolling under

Chico-Rodriguez v. State, 141 Idaho 579, 582, 114 P.3d 137, 140 (Ct. App. 2005) ("We hold that
in order for the statute of limitation under the UPCP A to be tolled on account of a mental illness,
an unrepresented petitioner must show that he suffered from a serious mental illness which
rendered him incompetent to understand his legal right to bring an action within a year or

otherwise rendered him incapable of taking necessary steps to pursue that right.") (emphasis
added). Therefore, counsel should have been appointed to assist Mr. Smith in developing this
claim.

III. CONCLUSION
For the reasons set forth above and in the Opening Brief, the court abused its discretion in
denying Mr. Smith's Motion for Appointment of Counsel and that order should be reversed. Mr.
Smith also asks this Court to vacate the order denying the new trial motion and remand with
instructions for further proceedings to allow Mr. Smith to develop the facts needed to fully
present his constitutional challenge to the I.C.R. 34 time limit as applied in this case.
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Respectfully submitted this

lS:Sflf\of October, 2013.
Dennis Benjamin
Attorney for Dana Smith
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